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Higgins Estate, Inc.,

Petitioner,

vs.

Commissioner of Internal Revenue,

Respondent.

BRIEF FOR PETITIONER.

HISTORY AND PREVIOUS OPINION.

Higgins Estate, Inc., petitioner herein, filed its petition

with the United States Board of Tax Appeals on February

11, 1929, appealing from the determination of the Commis-

sioner of Internal Revenue, dated December 21, 1928,

wherein he proposed deficiencies in income taxes for the

years 1923 and 1924 in the respective sums of $48,180.40

and $30,436.84. [R. 16.]

Petitioner during the year 1922 sold its mine pursuant

to an agreement dated May 20, 1922. Petitioner kept its

books of account on the accrual basis and reported in its

income tax return for that year the sum of $250,000.00
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as profit accrued from the sale. The Commissioner con-

tended that the contract was a mere option to sell and that

the consideration should not be accrued during the year of

the sale but constituted taxable income when received.

The Board of Tax Appeals, ignoring substantial evi-

dence before it, sustained the Commissioner. [R. 26.]

Petitioner thereupon moved the Board to reconsider, set

aside, revoke and vacate its decision and also requested the

Board to make further findings and to find on all the un-

contradicted facts submitted, which motion and request

were denied. [R. 38-39.]

JURISDICTION.

Petitioner is a corporation duly organized and existing

under and by virtue of the laws of the State of California.

[R. 18.] Petitioner filed its income tax returns for the

years under consideration with the United States Collector

of Internal Revenue at Los Angeles, California.

The opinion of the United States Board of Tax Appeals

was promulgated on May 31, 1934 [R. 17] and its final

order of redetermination was entered on June 1, 1934.

[R. 30.] The Board's order re-entering its decision and

denying petitioner's motion and request for additional find-

ings was entered on September 13, 1934. [R. 39.]

Petitioner filed its appeal with the Clerk of the United

States Board of Tax Appeals on December 8, 1934.

[R. 55.] This appeal was taken pursuant to the provi-

sions of Sections 1001, 1002 and 1003 of the Act of Con-
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gress approved February 26, 1926, entitled "The Revenue

Act of 1926" (44 Stat. 1, 109, 110; U. S. C. A. Sections

1224, 1225, 1226), and as amended by Section 603 of the

Act of Congress approved May 29, 1928, entitled "The

Revenue Act of 1928 (45 Stat. 873), as further amended

by Section 1101 of the Act of Congress approved June 6,

1932, entitled "The Revenue Act of 1932" (47 Stat. 286),

and as further amended by Section 519 of the Act of Con-

gress approved May 10, 1934, entitled "The Revenue Act

of 1934" (48 Stat. 760, 26 U. S. C. A., Section 1225.)

QUESTIONS INVOLVED.

I.

Did the Profit Arising From the Sale of Petitioner's

Mine Accrue During the Year 1922, or Did It Con-

stitute Taxable Income During the Years 1923

or 1924?

II.

If a Deficiency Is Found for the Years 1923 and 1924,

Is Petitioner Entitled to a Credit Against Such

Deficiency in the Amount of Its Overpayment for

the Year 1922?

STATUTES AND REGULATIONS INVOLVED.

[See Appendix, pages 47-50.]



STATEMENT OF FACTS.

Petitioner, a California corporation, prior to 1920 ac-

quired certain mining properties in Arizona, which were

partially surrounded by adjoining- properties owned by

Phelps Dodge Corporation. The properties of Phelps

Dodge Corporation had been and were producing large

quantities of ore which were smelted in a smelter owned

and operated by Phelps Dodge Corporation. During the

year 1921, with a view to purchasing petitioner's proper-

ties, and with the consent of petitioner, Phelps Dodge

Corporation made a thorough inspection of the mining

properties of petitioner, which included the measuring and

the evaluating of ore bodies in sight as well as the evalu-

ating of probable and possible ore reserves. On May 20,

1922 petitioner and Phelps Dodge Corporation entered

into a written agreement which provided, among other

things, that for the payment of $1,000.00 by Phelps

Dodge Corporation said corporation was to have an option

to purchase petitioner's properties for the total sum of

$1,250,000.00. The contract further provided that legal

instruments of title should be placed in escrow by peti-

tioner at the Pacific-Southwest Trust & Savings Bank of

Los Angeles, into which escrow the purchase price pay-

ments were to be paid by Phelps Dodge Corporation.

Upon the payment of the $1,000.00, which was paid on

May 20, 1922, Phelps Dodge Corporation made an ex-

amination of the legal titles of petitioner's properties and

being satisfied therewith notified petitioner on July 1,

1922 of its acceptance of the legal titles to said mining

properties. Thereupon, as provided in said contract, pe-

titioner placed in the hands of said escrow agent deeds

and instruments properly conveying title to said mining

properties and equipment to Phelps Dodge Corporation.

[R. 41-42.]
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On July 2, 1922, petitioner received from Phelps Dodge
Corporation the sum of $249,000.00 and the balance of

the sum of $1,000,000.00 provided for in said contract

was payable and was paid on the following dates and in

the following" amounts

:

Date Amount

February 1, 1923 $500,000.00

August 1, 1923 250,000.00

February 1, 1924 250,000.00

No part of the purchase price was paid into the escrow

agent but the whole amount thereof was paid direct to

petitioner. Upon receipt of the last payment Phelps Dodge
Corporation received from the escrow holder the legal

instruments of title. [R. 42.]

Immediately subsequent to July 2, 1922 petitioner de-

livered up to Phelps Dodge Corporation physical posses-

sion of its mining office, equipment and all of its mining

properties and petitioner has not since said time exercised

any dominion or control over said properties. Immediately

after taking possession of said mining properties Phelps

Dodge Corporation made a survey of the exterior claim

lines of the Higgins group of mines and permanent iron

pipe claim corners, set in concrete, were by Phelps Dodge

Corporation set around the outside boundaries of the

Higgins group of mining claims, marking the same as the

properties of the Phelps Dodge Corporation. Phelps

Dodge Corporation immediately commenced putting said

properties in a condition to be worked through its own

group of mines. With a view to entering the Higgins

ground, sometime between the 15th and 30th day of June,

1922, mining crews in the employ of Phelps Dodge Cor-
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poration started a raise from the fifth level of the Phelps

Dodge mines at a point adjacent to the abutting line of

the Higgins group of mining claims, which raise was

driven until, sometime in the year 1922, it connected with

the workings of the 100 foot level of the Higgins mine.

[R. 42-43.]

Prior to July, 1922, Phelps Dodge Corporation sur-

veyed the stopes on the 100 foot level of the Higgins

mine; during the year 1922 Phelps Dodg-e Corporation

made other connections between its properties and the

properties acquired from petitioner. [R. 43.]

Phelps Dodge Corporation also drove raises under the

dump on petitioner's mine yard, which had been built up

from dirt taken from underground workings ; the yard was

caused by waste matter taken from the development of

the mine. The yard consisted of about fifteen thousand

or sixteen thousand square feet of surface and was located

on tlie side of a steep hill; it went down for over one

hundred feet. The yard and buildings were essential for

the operation of the Higgins mine and could not have

been replaced, as the yard represented from fifteen to

twenty years of operations. [R. 43-44.]

Petitioner's officers and the officers of Phelps Dodge

Corporation, upon the payment of the $249,000.00 as

aforesaid, considered the transaction a closed transaction,

there being no intention on the part of either to terminate

the contract or refuse to go through with it. [R. 44.]

On May 20, 1922, petitioner and Phelps Dodge Corpo-

ration entered into a contract which provided for the set-

tlement of a prior dispute relating to the removal of ores;

by such agreement petitioner sold and assigned to Phelps

Dodge Corporation all of its mining supplies and materials,



including lumber and timber situated upon petitioner's

mining- properties, [R. 44.]

Petitioner's books of account have always been, and

now are, kept upon an accrual basis. In its income tax

return for 1922 it reported as a profit on said transaction

the sum of $250,000.00. Petitioner paid a total tax for

the year 1922 of $49,615.08 of which $31,250.00 was pay-

ment of taxes on profit reported from the mine deal, no

part of which has ever been credited or refunded to pe-

titioner. [R. 44.]

ASSIGNMENT OF ERRORS RELIED UPON.

Petitioner relies upon all the errors assigned, which are

as follows

:

( 1 ) The Board of Tax Appeals erred in sustaining the

respondent in his inclusion in petitioner's net taxable in-

come for the year 1923 of the sum of $398,582.50.

(2) The Board of Tax Appeals erred in sustaining the

respondent in his iriclusion in petitioner's net taxable in-

come for the year 1924 of the sum of $250,000.00.

(3) The Board of Tax Appeals erred in failing to de-

termine that the taxable profit realized by petitioner on

account of the sale of its properties to Phelps Dodge Cor-

poration was reahzed by petitioner in 1922.

(4) The Board of Tax Appeals erred in holding that

petitioner during either of the years 1923 or 1924 derived

a taxable profit from the sale by it during 1922 of its

mining properties.

(5) The Board of Tax Appeals erred in holding that

the profit realized by petitioner on account of the sale of

its mines in 1922 was not accruable during that year.
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(6) The Board of Tax Appeals erred in failing to de-

termine that the profit realized by petitioner on account

of the sale of its properties during- 1922 was accruable.

and had been properly accrued by petitioner, in 1922.

(7) The Board of Tax Appeals erred in holding that

the contract dated May 20, 1922 was an option contract

rather than a contract of sale during the year 1922.

(8) The Board of Tax Appeals erred in failing to

make findings on all the evidence which consisted of an

agreed statement of facts and uncontradicted testimony

of witnesses.

(9) The Board of Tax Appeals erred in failing to

make the following findings of fact, which were requested

by petitioner, in addition to the findings made

:

(a) The elevation of the mines of Phelps Dodge

Corporation was approximately 300 feet lower than

the elevation of the mines of petitioner; the proper-

ties of Phelps Dodge Corporation had been and were

producing large quantities of ore which were smelted

in a smelter owned and operated by Phelps Dodge

Corporation.

(b) During the latter part of the year 1921, with

the consent of petitioner, mining engineers represent-

ing Phelps Dodge Corporation made a thorough in-

spection of the mining properties of petitioner and

measured the ore bodies in sight and placed a valua-

tion upon these ore bodies as well as upon the prob-

able and possible ore reserves. At the time of the

execution of the Agreement of May 20, 1922 the

positive ore in sight and blocked out in petitioner's

mine had a net fair market value of $1,250,000.00

—

by that meaning the value of the ore after all charges

for extracting and smelting the same had been de-

ducted. The purchase price of $1,250,000.00 was
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based upon the physical examination made by the

engineers of Phelps Dodge Corporation.

(c) Petitioner at the date of the contract of sale,

May 20, 1922, received, as provided in said agree-

ment, the sum of $1,000.00; thereafter and before

July 1, 1922 petitioner was notified by Phelps Dodge

Corporation of its satisfaction with the legal titles of

said mining properties, and thereupon there was

placed by petitioner in the hands of the escrow agent,

Pacific-Southwest Trust & Savings Bank of Los An-

geles, deeds and instruments properly conveying title

to said mining properties and equipment to Phelps

Dodge Corporation; immediately after taking posses-

sion of said mining properties Phelps Dodge Corpo-

ration made a survey of the exterior mining claims

of the Higgins group of mines, and permanent iron

pipe claim corners, set in concrete, were by Phelps

Dodge Corporation set around the outside boundaries

of the Higgins group of mining claims, marking

the same as being the properties of the Phelps Dodge
Corporation. The Phelps Dodge Corporation imme-

diately after taking possession of said mining prop-

erties commenced putting said properties in a condi-

tion to be worked through its own group of mines;

with a view to entering the Higgins ground some

time between the 15th and 30th day of June, 1922, the

mining crews of the Phelps Dodge Corporation started

a raise from the fifth level of the Phelps Dodge mines

at a point adjacent to the abutting line of the Higgins

group of mines, v/hich raise was driven, until some
time in the year 1922, it connected with the work-

ings of the 100 foot level of the Higgins mine; prior

to July 15, 1922 Phelps Dodge Corporation surveyed

the stopes on the 100 foot level of the Higgins mine;

about September 1, 1922, a survey of the surface of

the Higgins mine dumps was made by the engineers
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of Phelps Dodge Corporation for the purpose of

estimating the tonnage of said mine dumps with a

view to using them as fill in certain stopes in the

adjacent mine of Phelps Dodge Corporation. These

dumps represented the waste extracted from petition-

er's mines over a period of fifteen to twenty years

and were located on the side of a steep hill. These

dumps consisted of about 16,000 square feet of sur-

face and had a depth of over 100 feet; during the

latter part of the year 1922 mining crews of Phelps

Dodge Corporation started a drift from the sixth

level of the Phelps Dodge mine for the purpose of

penetrating the Higgins ground and providing a

means of drawing off the Higgins mine dumps as

fill for the stopes in the mines of Phelps Dodge Cor-

poration; this drift was driven into the Higgins

ground during the year 1922 and the plan of using

the Higgins mining dumps for stopes fill was rapidly

prosecuted to conclusion; during the year 1922 other

connections were made by Phelps Dodge Corporation

between its properties and the properties acquired

from petitioner.

(d) Immediately after the receipt of the sum of

$249,000.00 on July 2, 1922, petitioner informed its

mining foreman of the sale of said properties and

directed him to deliver complete possession of the

mining properties and equipment to Phelps Dodge

Corporation, which the foreman then did. Petitioner

then discharged all of its mining employees and closed

out its working account at the bank and has not at

any time since exercised any dominion or control

over the properties. Immediately upon taking pos-

session of the properties the Phelps Dodge Corpo-

ration closed up the working shaft of the Higgins

mines, dismantled the machinery and the buildings

on the mining camp and removed the ore bins, etc.,
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from the properties. The yard and the buildings

were essential for the operation of the Hig-gins mine

and could not have been replaced as the yard repre-

sented fifteen to twenty years of operations.

(e) Petitioner and Phelps Dodge Corporation on

May 20, 1922 entered into an agreement wherein

and whereby (a) Phelps Dodge Corporation fully

and completely released petitioner from any liability

on account of ores theretofore taken by petitioner

from the adjoining properties of the Phelps Dodge

Corporation; (b) petitioner sold, transferred and as-

signed all of its mining machinery, supplies, materials,

lumber and timber situated on petitioner's mining

properties, which properties were delivered by peti-

tioner to Phelps Dodge Corporation on July 2, 1922.

(e)-l. The contract of sale of the mining prop-

erties between petitioner and Phelps Dodge Corpora-

tion dated May 20, 1922, which was prepared by

lawyers representing Phelps Dodge Corporation, was

regarded by the officers of Phelps Dodge Corporation

as well as by the officers of petitioner as a definite

and certain contract of purchase after the payment

of the sum of $249,000.00 had been made on July 2,

1922. The sum of $1,000.00 originally paid was
considered as moneys paid for the option. Both par-

ties to the contract considered and treated the trans-

action as a definite and closed transaction on July 2,

1922.

None of the proceeds from the mining operations

conducted by the Phelps Dodge Corporation were

placed in escrow; neither was any part of the pur-

chase price placed in escrow. After the payment of

the $249,000.00 petitioner had no communication

from Phelps Dodge Corporation, except when checks

were sent for the subseciuent payments. Phelps Dodge
Corporation at the time the contract was made was



—14—

in a position to pay the full amount, but on account

of the money stringency petitioner agreed to accept

the balance of the purchase price in installments. The

contract of sale was prepared by Phelps Dodge Cor-

poration's attorneys.

The gain derived by the petition from the sale of

its mining properties was all realized in 1922 and

was properly reported by petitioner.

(f) Petitioner's books of account have always

been and now are kept on the accrual basis and the

total sum of $1,250,000.00 representing the purchase

price of said property was accrued on its books in

1922 at the time of the sale. Petitioner for the year

1922 reported as a profit on said mine transaction

the sum of $250,000.00 and paid during the year

1923 (for the year 1922) the sum of $49,615.08, of

which $31,250.00 was payment of the tax on the

profit reported from the mining deal, no part of

which has ever been credited or refunded to peti-

tioner.

(g) Petitioner during the years 1923 and 1924

did not receive any taxable income on account of the

receipt by it of any part of the sales price of its

mines to the Phelps Dodge Corporation in 1922; the

deficiences asserted by the Commissioner are disap-

proved.

(10) The Board of Tax Appeals erred in denying peti-

tioner's motion to reconsider, set aside, revoke and va-

cate its opinion, decision and order, copy of said motion

having been timely made and a copy thereof being as

follows

:

Comes now the petitioner in the above entitled ac-

tion and moves the Board of Tax Appeals to recon-

sider, set aside, revoke and vacate its opinion, decision
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and order entered herein and as a basis of said mo-

tion petitioner asserts:

I.

That the findings of fact of the Board of Tax
Appeals are incomplete, much material and important

evidence having been omitted and apparently not con-

sidered.

IL

The Board of Tax Appeals in its opinion and deci-

sion omitted and ignored material and im])ortant facts

which were stipulated and submitted without con-

tradiction.

III.

The opinion of the Board of Tax Appeals is not

supported by the evidence, but is contrary thereto.

IV.

The opinion of the Board of Tax Appeals is con-

trary to a long line of decisions consistently followed

by the Board as well as the courts of the United

States.

V.

The Board of Tax Appeals' opinion is contrary to

law.

(1) The Board of Tax Appeals erred in determining

deficiencies of $48,180.40 and $30,436.84 against petitioner

for the years 1923 and 1924, respectively.

(12) If the Board of Tax Appeals is correct in its

determination that petitioner's gain derived from the sale

of its properties in 1922 was realized in 1923 and 1924,

then the Board erred in failing to credit against peti-

tioner's tax liability for the years 1923 and 1924 the sum

of $31,250.00 plus interest as provided by law against the

additional deficiency determined by the Board for the

year 1923.
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ARGUMENT.

POINT I.

The Profit Derived From the Sale of Petitioner's Mine

Accrued During the Year 1922, and Therefore

Did Not Constitute Taxable Income for Either

of the Years 1923 or 1924.

The question presented in this appeal is largely a ques-

tion of fact. Althou.^h the Board recognized this, it,

nevertheless, completely overlooked and ignored a sub-

stantial and material portion of the uncontradicted evi-

dence submitted by petitioner.

The Board of Tax Appeals held that petitioner was

in error in accruing, during the year 1922, the profit

realized from the sale of its properties during that year.

The opinion of the Board is based upon the rule of law

(quoted in the Board's opinion) that "an item accrues

when all events have occurred necessary to fix the lia-

bilities of the parties concerned therewith and to determine

the amount of such liabilities."

We do not disagree with this rule of law, but we do

complain about the failure of the Board of Tax Appeals

to take into consideration all of the material events that

occurred during the year 1922, after the execution of

the written contract. The Board seemed to think that

the only material event occurring during the year 1922

was the making of the written contract of sale. It is

apparent from the evidence tliat the written contract

alone does not determine the entire agreement of the

parties. The acts and conduct of the contracting parties

after the date of the contract and before the end of the

year, are events which, together with the written contract,

fix the liabilities of the contracting parties.
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The Board, in arriving at its decision, regarded as ma-

terial only those parts of the evidence which are embodied

in the written contract, and failed to make findings on

or give consideration to those uncontradicted facts which

prove that during the year 1922 there occurred all the

events necessary to obligate the contracting parties to

carry the sale through to completion.

There are persuasive indications in the written contract

itself which, without the aid of evidence of subsequent

events, show that the i)arties contemplated from the out-

set that failure to complete the payments specified in the

instrument v/ouid constitute the breach of an obligation.

For example, subdivision 3 of Article U
|
R. 82-83] and

subdivision 1 of Article IV [R. 85] provide:

"If second party shall elect not to exercise said

option hereby given, or if second party shall fail or

neglect to make any of the aforesaid payments on

account of the purchase price, with interest as afore-

said, or shall fail to keep any of the stipulations of

this agreement on its part to be performed resulting

in a forfeiture or cancellation of this agreement as

hereinafter provided, second party covenants and
agrees that it will peaceably surrender possession of

said properties and every part thereof to first party

upon demand." (Italics supplied.)

"That any and all payments made by second party

upon the purchase price of said mining claims and
properties, or any payment of interest thereon, as

hereinabove specified, shall immediately be and be-

come the property of first party whether second party

shall complete said payments and take title to said

properties or not, and shall be retained by it as liqui-

dated damages." (Itahcs supplied.)
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Failure to exercise an option does not ordinarily give

rise to damages, liquidated or otherwise, but the breach

of an obligation is, it is respectfully submitted, always the

proper subject of a provision for damages, such as that

above quoted.

Furthermore, considering alone the substantial portion

of the total purchase price which was paid in 1922, without

the aid of subsequent events of that year, is it reasonable

to believe that Phelps Dodge Corporation would have paid

20% of $1,250,000.00 merely to keep alive an option?

The following language from the case of Brickell v.

Atlas Assurance Co., Ltd., 10 Cal. App. 22, although dic-

tum, indicates clearly that it is not. There the court

said:

"H; * * And, it may be added, that if, in the first

instance, or originally, the parties intended that the

agreement should operate as an option only, the mo-

ment Phillips made the payment of $3,000 on the

principal sum agreed as the consideration for the

sale of the property and took possession, the agree-

ment ceased to be an option, for the payment of said

sum and the act of taking possession could not rea-

sonably be construed as anything other than the

actual exercise of the right to purchase, unless it

could be said that the $3,000 payment was intended

only as a consideration for the support of the option

or the right to purchase, a proposition which would,

manifestly, be absurd, for it is not reasonable to as-

sume that one would pay the sum of $3,000 as a con-

sideration for the right to buy property valued at

$10,000, or at least offered for sale at that sum."

(Italics supplied.)
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The Board in its findings of fact [R. 19] states that:

"The sale contract, which is inchided in the record,

is quite lengthy and a greater part of its provisions

relate to the mechanics of operating the properties

during the period prior to final payment and to ac-

counting for profits, etc., most of which have no ma-

terial bearing upon the point in issue here. * * *"

We agree that the greater part of the provisions of the

written contract relate to the mechanics of 0])erating the

properties during the period prior to final payment and

to accounting for profits, but the very length and specific

character of these provisions and the subsequent disre-

gard of them by both parties to the contract emphasize

the importance of the evidence which the Board com-

pletely overlooked.

That evidence shows clearly that the contract of the

parties as it existed, with their full understanding and

approval, before the end of the year 1922, diflfered mate-

rially in its terms from the written instrument executed

by them on May 20th of that year.

Only on the assumption that the written contract had

ripened into an exercised option can it properly be said,

as the Board of Tax Appeals does say, that the provisions

referred to have no material bearing upon the point in

issue. So long as a mere option existed the petitioner was

entitled to all of the protection which these provisions

were designed with meticulous care to afford. There-

fore, if these provisions have no material bearing upon

the point in issue, it must be because of the fact that the

petitioner was no longer interested in the matters to which

they relate, but was relying solely upon the obligation

of the purchaser to complete the payment of the purchase
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price of the property over which it had so completely

assumed dominion and control.

The written contract in general provided that after the

$249,000.00 payment had been made, Phelps Dodge Cor-

poration should have the right to the exclusive possession

of said mining properties and to prospect, explore and

develop said properties. It also provided that after the

$500,000.00 payment was made, on or before February

1, 1923, the Phelps Dodge Corporation should have the

exclusive right to extract, remove, ship, smelt, and treat

ores from said mining claims and properties provided the

net proceeds of said ores would be paid into escrow. The

instrument contained many paragraphs as to how the

net proceeds should be arrived at and also provisions for

accounting, and assay or analysis of the ores, etc. Despite

the voluminous provisions with respect to the mining of

the properties by Phelps Dodge Corporation, none of

these provisions was carried out. None of the proceeds

from the mining operations conducted by Phelps Dodge

Corporation was placed in escrow. [Testimony of James

O. Sword R. 61.] Paragraph 10 of the contract fR. 79]

provided that Phelps Dodge Corporation upon the pay-

ment on or before February 1, 1923 of the $500,000.00

should have the unrestricted right to extract, remove,

ship, smelt and treat the ores from said mining properties.

Paragraph 8 of the same instrument [R. 77-78] pro-

vided that upon the payment of the $249,000.00 Phelps

Dodge Corporation merely had the right to prospect, ex-

plore and develop said ])roperties. Despite these provi-

sions, the uncontradicted evidence of James O. Sword

[R. 61-63] and James J. Flanagan [R. 57-60] shows that

immediately upon the payment of the $249,000.00 peti-
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tioner discharged all of its employees, closed out its bank

account, surrendered complete possession and thereupon

Phelps Dodge Corporation proceeded to operate the mine.

The testimony of Mr. Flanagan and Mr. Sword was fur-

ther supported by the uncontradicted testimony of Walter

Douglas, President of Phelps Dodge Corporation; David

D. Irwin, General Superintendent of the Copper Queen

Branch of Phelps Dodge Corporation, and Grover C.

Pidgeon, Chief Engineer for the Copper Queen Branch

of Phelps Dodge Corporation. Mr. Walter Douglas, the

president of Phelps Dodge Corporation, who negotiated

the contract for that corporation and signed it as presi-

dent, stated that the contract was prepared by attorneys

for the Phelps Dodge Corporation and that prior to the

execution thereof the Higgins Mining properties had been

examined by mining engineers representing the Phelps

Dodge Corporation, the ore bodies in sight had been

measured and a valuation had been placed on them; that

the price of $1,250,000.00 was based upon such physical

examination and that the agreement of purchase was not

the customary mining option under which an operating

company frequently takes an option to purchase unde-

veloped ground in consideration of a down payment and

secures the right to prospect and develop the ground with

a view to making further payments only in the event that

the prospecting and development warrant such payments.

He further stated that the purchase price was paid in the

manner stated merely for the convenience of his corpora-

tion and that "There was never at any time any inten-

tion on the part of Phelps Dodge Corporation, after the

initial Two Hundred Fifty Thousand ($250,000) Dollars

had been paid, that in any contingency the property would

go back to the Higgins Estate." He further stated that
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the purchase of the property was regarded by him and by

Phelps Dodge Corporation as a definite and certain con-

tract of purchase after the sum of $250,000.00 had been

paid in July, 1922.

The foregoing evidence was substantiated in every de-

tail by the testimony of Mr. Sword. [R. 61-63.] He

stated that ''When petitioner received the $249,000.00

which followed the examination by the Phelps Dodge Cor-

poration of the title and our right to do business with

them which was the object of paying $1000.00 for that

option, than that agreement took effect. They paid us

$249,000. We considered it a closed transaction

* * *." [R. 61-62.]

He also stated, in referring to the provision in the con-

tract providing that the proceeds of the mining operations

should be placed in escrow:

"* * * and the insertion of the provision in

the contract that the proceeds of production should

be placed in escrow I took to be just the usual for-

mal way of making contracts of that kind. T cannot,

of course, speak for the thought in the mind of Mr.

Walter Douglas, who was president of the Phelps

Dodge Corporation, but I know that their acts and

my thought and opinion were that the deal was com-

pleted and that there would be no necessity to ever

put any payments that they received from the opera-

tion of the mine to our account, except the payments

called for by the contract.

"T understood tliat the o])tion was granted to the

Phelps Dodge Corporation for the purpose of ex-

amining title and doing the other necessary legal

things that would be necessary in order to find out if



everything was in good order so far as title and

right to do business in Arizona was concerned.

* * * but when the $249,000.00 was paid, that

was an agreement to purchase, * * *." [R. 62-

63.]

It is thus seen that both parties to the contract under-

stood that ^^'hen the $249,000.00 was paid and the title

placed in escrow and physical possession delivered that the

sale was then completed.

The testimony of Mr. Sword and Mr. Douglas is cor-

roborated in every way by the events whicli took place

immediately after the contract had been signed. Mr.

Trwin, who was general superintendent of the mining

properties of the Phelps Dodge Corporation, stated that

the Phelps Dodge Corporation took over the Higgins

group of mining claims during or just prior to the month

of July, 1922, and has remained in possession of said

claims ever since that time: that he personally accepted

possession of the Higgins property from Mr. Flanagan;

that prior to the month of July, 1922, he had gone upon

the Higgins group of mining claims and had made a pre-

liminary examination of surface property with Mr. Flana-

gan and that in July, 1922, Mr. Flanagan had turned over

to him the keys of the Higgins mine and delivered up pos-

session of the mining properties and that immediately after

coming into possession of these claims a check survey of

the exterior claim lines was made by the engineers of the

Phelps Dodge Corporation, and permanent iron pipe claim

corners, set in concrete, similar to those placed upon other

Phelps Dodge mining claims in the Warren Mining Dis-

trict, were set around the outside boundaries of the Hig-
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Dodge ground.

The foregoing testimony is further confirmed by the

statement of Mr. Grover C. Pidgeon, who was assistant

chief engineer for the mining properties of the Phelps

Dodge Corporation adjoining the Higgins group of

mines. He stated that prior to July 15, 1922, he, on behalf

of Phelps Dodge Corporation, surveyed the stopes on the

100 foot level of the Higgins mine; that with a view to

entering the Higgins ground, sometime between the 15th

and the 30th day of June, 1922, mine crews in the employ

of Phelps Dodge Corporation started a raise from the

fifth level of the Southwest Mine of Phelps Dodge Cor-

poration at a point adjacent to the abutting line of the

Higgins group of mining claims; that this raise was

driven until some time in the year 1922 it connected with

the workings of the 100 foot level of the Higgins mine.

He further stated that on or about the 1st day of Septem-

ber, 1922, a survey of the surface of the Higgins mine

dumps was made under his direction for the purpose of

estimating the tonnage of said mine dumps with a view

to using them as fill in certain stopes in the adjacent

properties of the Phelps Dodge Corporation. He further

stated that some time in the latter part of the year 1922

a mine crew of Phelps Dodge Corporation started a drift

from the sixth level of the Southwest Mine for the pur-

pose of penetrating the Higgins ground and i^roviding a

means of drawing off the PTiggins mine dum])s as fill for

the stopes in the mines of Phelps Dodge Corporation and

that said drift was driven into the Higgins ground dur-

ing the year 1922, and the plan of using the Higgins*

mine dumps for stope fill in the Phelps Dodge properties

was rapidly prosecuted to a conclusion. [R. 93-95.]
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The foregoing- testimony was further substantiated by

the testimony of James J. Flanagan [R. 57-60], which, in

substance, was as follows:

That he was manager of the Higgins group of mines

and that as manager, in July, 1922, he was notified that a

sale had been made of the properties and he was in-

structed to deliver possession to the Phelps Dodge Cor-

poration which he did during the month of July, 1922.

He further stated tliat at that time he closed his bank

account at Bisbce which he kept as manager of the prop-

erty; that immediately after the Pheli)s Dodge Corpora-

tion took possession they marked the boundary line and

placed permanent monuments of ownership thereon and

that immediately after taking possession the Phelps Dodge

Corporation began to drive raises under the dump of peti-

tioner's mine yard for the purpose of using it to fill up

the excavation caused by taking the ore out underground;

that the Phelps Dodge Corporation removed the ore bins,

dismantled the vrater tanks and other buildings on the

yard and closed the shaft of the Higgins mine; that the

mine yard, which had been built up from accretions of

fifteen or twenty years' operations, could not have been

replaced, and that it was essential to the independent

operations of the Higgins group of mines; that he had

nothing to do after this with the properties.

The foregoing uncontradicted and material evidence, on

which the Board failed to make findings, is summarized

in paragraph (9) of the assignment of errors herein-

above set forth, which is as follows:

''(a) The elevation of the mines of Phelps Dodge Cor-

poration was approximately 300 feet lower than the ele-

vation of the mines of petitioner ; the properties of Phelps
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Dodge Corporation had been and were producing large

quantities of ore which were smelted in a smelter owned

and operated by Phelps Dodge Corporation.

"(b) During the latter part of the year 1921, with the

consent of petitioner, mining engineers representing

Phelps Dodge Corporation made a thorough inspection of

the mining properties of petitioner and measured the ore

bodies in sight and placed a valuation upon these ore

bodies as well as upon the probable and possible ore re-

serves. At the time of the execution of the Agreement

of May 20, 1922. the positive ore in sight and blocked out

in petitioner's mine had a net fair market value of

$1,250,000.00—by that meaning the value of the ore after

all charges for extracting and smelting the same had been

deducted. The purchase price of $1,250,000.00 was based

upon the physical examination made by the engineers of

Phelps Dodge Corporation.

"(c) Petitioner at the date of the contract of sale,

May 20, 1922, received, as provided in said agreement,

the sum of $1,000.00; thereafter and before July 1, 1922,

petitioner was notified by Phelps Dodge Corporation of

its satisfaction with the legal titles of said mining prop-

erties, and thereupon there was placed by petitioner in

the hands of the escrow agent, Pacific-Southwest Trust

& Savings Bank of Los Angeles, deeds and instruments

properly conveying title to said mining properties and

equipment to Phelps Dodge Corporation; immediately

after taking possession of said mining properties Phelps

Dodge Corporation made a survey of the exterior mining

claims of the Higgins group of mines and permanent iron

pipe claim corners, set in concrete, were by Phelps Dodge

Corporation set around the outside boundaries of the
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Higgins group of mining claims, marking the same as

being the properties of the Phelps Dodge Corporation.

The Phelps Dodge Corporation immediately after taking

possession of said mining properties commenced putting

said properties in a condition to be worked through its

own group of mines ; with a view to entering the Higgins

ground some time between the 15th and 30th day of June,

1922, the mining crews of the Phelps Dodge Corporation

started a raise from the fifth level of the Phelps Dodge

mines at a point adjacent to the abutting line of the

Higgins group of mines, which raise was driven, until

some time in the year 1922, it connected with the work-

ings of the 100 foot level of the Higgins mine; prior to

July 15, 1922, Phelps Dodge Corporation surveyed the

stopes on the 100 foot level of the Higgins mine; about

September 1, 1922, a survey of the surface of the Higgins

mine dumps was made by the engineers of the Phelps

Dodge Corporation for the purpose of estimating the ton-

nage of said mine dumps with a view to using them as

fill in certain stopes in the adjacent mine of Phelps Dodge

Corporation. These dumps represented the waste ex-

tracted from petitioner's mines over a period of fifteen to

twenty years and were located on the side of a steep

hill. These dumps consisted of about 16,000 square feet

of surface and had a depth of over 100 feet; during the

latter part of the year 1922 mining crews of Phelps

Dodge Corporation started a drift from the sixth level

of the Phelps Dodge mine for the purpose of penetrating

the Higgins ground and providing a means of drawing

off the Higgins mine dumps as fill for the stopes in the

mines of Phelps Dodge Corporation; this drift was driven

into the Higgins ground during the year 1922 and the

plan of using the Higgins mining dumps for stopes fill
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was rapidly prosecuted to conclusion; during the year

1922 other connections were made by Phelps Dodge Cor-

poration between its properties and the properties ac-

quired from petitioner.

"(d) Immediately after the receipt of the sum of

$249,000.00 on July 2. 1922, petitioner informed its min-

ing foreman of the sale of said properties and directed

him to deliver complete possession of the mining properties

and equipment to Phelps Dodge Corporation, which the

foreman then did. Petitioner then discharged all of its

mining employees and closed out its working account at

the bank and has not at any time since exercised any

dominion or control over the properties. Immediately

upon taking possession of the properties the Phelps Dodge

Corporation closed up the working shaft of the Higgins

mines, dismantled the machinery and the buildings on the

mining camp and removed the ore bins, etc., from the

properties. The yard and the buildings were essential for

the operation of the Higgins mine and could not have

been replaced as the yard represented fifteen to twenty

years of operations.

"(e) Petitioner and Phelps Dodge Corporation on May

20, 1922, entered into an agreement wherein and whereby

(a) Phelps Dodge Corporation fully and completely re-

leased petitioner from any liability on account of ores

theretofore taken by petitioner from the adjoining proper-

ties of the Phelps Dodge Corporation; (b) petitioner sold,

transferred and assigned all of its mining machinery, sup-

plies, materials, lumber and tiinlu'r situated on petitioner's

mining properties, which properties were delivered by

petitioner to Phelps Dodge Corporation on July 2, 1922.
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"(e)-l. The contract of sale of the mining- properties

between petitioner and Phelps Dodge Corporation dated

May 20, 1922, which was prepared by lawyers represent-

ing- Phelps Dodge Corporation, was regarded by the

officers of Phelps Dodge Corporation as well as by the

officers of petitioner as a definite and certain contract of

purchase after the payment of the sum of $249,000.00 had

been made on July 2, 1922. The sum of $1,000.00 origi-

nally paid was considered as moneys paid for the option.

Both parties to the contract considered and treated the

transaction as a definite and closed transaction on July 2,

1922.

''None of the proceeds from the mining- operations con-

ducted by the Phelps Dodge Cori)oration was placed in

escrow; neither was any part of the purchase price placed

in escrow. After the payment of the $249,000.00 peti-

tioner had no communication from Phelps Dodge Corpo-

ration, except when checks were sent for the subsequent

payments. Phelps Dodge Cor]wration at tlie time the

contract was made was in a position to pay the full

amount, but on account of the money stringency petitioner

agreed to accept the balance of the purchase price in in-

stallments. The contract of sale was prepared by Phelps

Dodge Corporation's attorneys."

Article IV of the written agreement [R. 85] provides

that after Phelps Dodge Corporation shall have made the

payment of $249,000.00 it shall have the right at any time

to surrender "the aforesaid option and this agreement,

and to discontinue any and all further payments here-

under, and upon such discontinuance or failure on the

part of second party to make any of said payments ac-

cruing hereunder subsequent to said payment of Two
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Hundred and Forty Nine Thousand Dollars ($249,000),

this agreement shall forthwith cease and determine, and

said property shall vest in first party as of its former

estate fully discharged of this contract, * * '^" This

is the provision of the contract which the Board of Tax

Appeals emphasized in its findings of fact.

The uncontradicted evidence, which was entirely ignored

by the Board, proves that Phelps Dodge Corporation had

so completely changed the Higgins mine that it could not

be vested in Higgins Estate, Inc. "as of its former estate."

As heretofore stated, despite the terms of the written

contract, Phelps Dodge Corporation immediately upon the

payment of the $249,000.00 took complete possession of

the mine and proceeded to operate it, and during the year

1922 tore down the ore bins and the mining yard which

were essential to the utilization by petitioner of the Hig-

gins group of mines. This mining yard had been built

up from accretions from fifteen to twenty years of opera-

tions and could not have been replaced, as it was on the

side of a steep hill. These acts of Phelps Dodge Corpora-

tion during the year 1922, subsequent to the making of the

written contract, made it impossible for Phelps Dodge

Corporation to restore the petitioner to its former estate.

In fact, the uncontradicted testimony of petitioner's

witnesses conclusively shows that it was the intention of

both parties to the contract that upon the payment of the

$249,000.00 Phelps Dodge Cori~)oration, despite the terms

of the written contract, was to have complete possession

and the right to mine and smelt the ore without account-

. ing for its proceeds. This intention, confirmed by the

acts of both parties after the signing of the contract and

before the end of the year 1922, it is respectfully sub-
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mitted, fixed the liability of Phelps Dodge Corporation to

pay the full amount of the contract price. Therefore,

petitioner, under its system of accounting, was compelled

to accrue during the year 1922 the profit from the sale.

Keith V. Electrical Engineering Co., 136 Cal. 178, well

expresses the principle underlying the question here in-

volved, in the following language found at page 181 of the

opinion

:

"* * * The parties themselves interpreted the

contract as an agreement to pay a royalty upon the

entire selling price of the machines. After the con-

tract defendant opened a royalty-book, wherein it

entered sales of machines upon which it was required

to pay a royalty to plaintiff. It began by paying

royalties upon the selling price of every machine and

continued such payment for some time. It certainly,

at the time of making such payments, construed the

contract as requiring it to pay upon the entire ma-
chine. The contemporaneous and practical construc-

tion of a contract by the parties is strong evidence as

to its nieaning if its terms are equivocal. (1 Beach

on Modern Law of Contracts, sees. 721, 724; 2 Whar-
ton on Contracts, sec. 653.) 'Tell me,' said Lord Chan-
cellor Sugden, 'what you have done under a deed, and
I zvill tell you what that deed means.' (Attorney-

General V. Drummond, 1 Dru. & Walsh, 353; 2 H. L.

Cas. 837.)" (Italics suppHed.)

See also 6 R. C. L. 914-915, where it is stated:

"It is entirely competent for the parties to a con-

tract to modify or waive their rights under it and

ingraft new terms upon it. * * *"

"It is true that a simple contract completely re-

duced to writing cannot be contradicted, changed, or
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modified by parol evidence of what was said and

done by the parties to it at the time it was made,

because the parties agreed to put the contract in

writing and to make the writing part an evidence

thereof. The very purpose of the writing is to ren-

der the agreement more certain and to exclude parol

evidence of it. Nevertheless, by the rules of the

common law, it is competent for the parties to a

simple contract in writing, before any breach of its

provisions, either altogether to waive, dissolve, or

abandon it, or to add to, change, or modify it, or

vary or qualify its terms, and thus make it a new

one. In such case the contract must be proved

partly by the written and partly by the subsequent

oral contract which has thus been incorporated into

and made part of the original one. The reason for

this seems to be that simple contracts, whether writ-

ten or otherwise, are of the same dignity in contem-

plation of law, and therefore the written contract may

be changed, modified, or waived in whole or in part

by a subsequent one, express or implied. * * *"

A contract, even though written, may always be

changed, modified or waived in whole or in part by a

subsequent one, express or implied.

Snowball v. Maney Brothers & Co. (Wyo. ), 270

Pac. 167;

6\ A. L. R. 199, at page 206 (citing, among other

authorities, JVilliston on Contracts, Sec. 1828) ;

To the same effect see Sitkin v. Smith (Ariz.), 276

Pac. 521; 66 A. L. R. 645.
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The Board of Tax Appeals in its opinion stated that

"The payment of $500,000 on February 1, 1923, was to

be made only after the purchaser had entered and explored

the mine." This statement, it is respectfully submitted, is

not in harmony with the remaining provisions of the con-

tract which the Board considered immaterial and is not in

harmony with the findings of fact made by the Board as

follows

:

"With a view to purchasing petitioner's properties

and with petitioner's consent, the Phelps-Dodge Cor-

poration sometime during 1921, had its engineers go

upon and make a thorough inspection and appraisal

of them. Thereafter, on May 20, 1922, a sales agree-

ment was entered into between the petitioner and that

corporation." [R. 18.]

This finding of fact by the Board is supported by ample

testimony which has previously been referred to.

Nevertheless, the Board of Tax Appeals failed to make

a finding that at the time of the execution of the agree-

ment of May 20, 1922, the positive ore in sight and

blocked out in petitioner's mine had a net fair market value

of $1,250,000.00—by that meaning the value of the ore

after all charges for extracting and smelting the same had

been deducted. This was stipulated in open court by coun-

sel for the Commissioner. [R. 60.]

In all fairness to petitioner the material and uncontra-

dicted evidence which shows the events occurring in 1922

and fixing the liability of the parties, should not be

ignored. Why the Board ignored this testimony is difficult

to understand. We believe that error was committed by

the Board in so doing. The courts have uniformly held

that "A jury, commission, or board may not arbitrarily
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ignore or discredit the testimony of unimpeached wit-

nesses, so far as they testify to facts, and a willful dis-

regard of such testimony will be ground for a new trial."

Boggs & Buhl v. Commissioner, 34 F. (2d) 859 (C. C. A.

3); Conrad & Co. v. Commissioner, 50 F. (2d) 576 (C.

C. A. 1); Blackmer v. Commissioner, 70 F. (2d) 255

(C. C. A. 2) ; Chicago Raihvay Equipment Co. v. Blair,

20 F. (2d) 10 (C. C. A. 7); Sioux City Stockyard Co.

V. Commissioner of Internal Revenue, 59 F. (2d) 944 (C.

C. A. 8).

This Honorable Court has recently remanded to the

Board several cases of the same class and character as the

one herein presented. We refer to the cases of Fullerton

Oil Co. V. Commissioner, Eaton v. Commissioner, Dore-

mus Bachler v. Commissioner, and Louis Grafe v. Com-

missioner, all unreported to date.

If the material evidence which was ignored below be

accorded its ordinary significance, the conclusion reached

by the Board of Tax Appeals is contrary to well-estab-

lished principles of law, as illustrated by the following

cases:

In Harris Trust & Savings Bank, Exc, 24 B. T. A.

498, the purchaser entered into a contract to purchase cer-

tain property from one George A. and Allie C. Shanks,

his wife. The contract price was $345,000.00. The pur-

chaser, Friend, made an initial payment of $45,000.00,

the balance to be paid in 180 installments. A warranty

deed to the property was placed in escrow for delivery to

said purchaser when the said purchaser had made all of

the payments under the contract. The vendor reserved

the right to re-enter and repossess the premises upon de-

fault by the purchaser. This contract was entered into in
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1922, the initial payment being made at this time, and pos-

session of the premises given to the vendee. The Board

held that it was a completed contract in 1922. Quoting

from the opinion:

"In our opinion the Brunswick-Balke-Collender

contract was a completed contract of sale in 1922.

Seletha O. Thompson, 9 B. T. A. 1342; Old Farmers

Oil Co., 12 B. T. A. 203; Harry C. Moir, 14 B. T.

A. 23; affd., 45 Fed. (2d) 356. After the execution

of the contract, the making of the initial payment, the

placing of the purchaser in possession and the deliv-

ery of the deed to the escrow agent, the sellers re-

tained only the bare legal title to the premises de-

scribed in the contract and the right to reenter and

repossess them in the event of the default or defaults

of the purchasing corporation. If the purchasing

corporation fulfilled its covenants the deed would be

delivered to it and the bare title to the land reserved

by the sellers would be extinguished. This bare legal

title and the right to reenter and repossess the prem-

ises constituted the security held by the sellers for

the payment of the balance of the purchase price.

Practically, therefore, the sellers were in the same

situation as if they had actually conveyed the title to

the premises to the purchasing corporation and had

accepted a purchase-money second mortgage for the

unpaid balance of the purchase price. * * *"

(P. 504.)

In the case of William C. King, 10 B. T. A. 309, acq.

VI 1-2 C. B. 22, the only controversy as to profits on the

two land sales in question was whether such transactions

were completed in the taxable year or at some subsequent

time. The petitioner conceded that the deeds were given

in the year 1920, and that he received substantial portions
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of the considerations in such year. The evidence indicates

that the vendees entered into possession and use in 1920.

However, in each of these deals there were deferred pay-

ments that were not received by petitioner until some time

subsequent to the taxable year. The Board said:

"* * * The evidence indicates that the vendees en-

tered into possession and use in 1920. In these circum-

stances we are of the opinion that each of such land

deals was a closed and completed transaction in 1920

and that the profits therefrom were income for such

year."

Davidson & Case Lumber Co. v. Hotter, U. S. Collec-

tor of Internal Revenue, 14 F. (2d) 137, 5 A. F. T. R.

6126:

"A contract of sale by the corporation of certain

real estate on which it had operated a lumber yard

was made to solvent purchasers, able to pay at any

time, on November 20, 1919. At that time $10,000

was paid in cash and a contract in writing was en-

tered into between the corporation and the pur-

chasers, conditioned alone on the title being fownd

satisfactory to the purchasers. Some time in the

month of December, 1919, the purchasers, having

examined the title, removed this condition from the

contract by advising the corporation the title to the

property was satisfactory to them, and the contract

of sale was thus made absolute. The contract pro-

vided for the payment of the remainder of the pur-

chase price, $100,000, on June 1. 1920, and that con-

veyance should be delivered by the corporation to the

purchasers at this time. Also the corporation, not

being able to remove its business from the property,

agreed to pay one-half the taxes for the year 1920

as a consideration for being permitted to remain on
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the premises. However, the doininion, control, bur-

dens, and benefits of the property were passed to the

purchasers in the year 1919 at the time the contract

of sale was made absolute. * * *" (Italics sup-

plied. )

Stc «(c «lc sic ^ sic sic ^C sif

"The question is, who owned this property in the

latter days of the year 1919? As the right of the

corporation to compel compliance with the terms of

the contract was by the contract made dependent on

the corporation delivering a good title to the pur-

chaser, the contract remained conditional and de-

pendent imtil the title had been examined and ap-

proved by the purchasers. As the corporation was

notified this condition was met in the month of De-

cember, 1919, thereafter the conditional contract of

sale became absolute in its terms, and any loss to the

property or any benefits or advantage accruing there-

to was the loss or benefit of the purchasers. To this

end come not only the adjudicated cases on the ques-

tion but the very reason of the thing itself. The Su-

preme Court of this state in Gordon v. Munn, 87

Kan. 624, 125 P. 1, Ann. Cas. 1914A, 7^Z, said:

'' 'The purchaser of land in possession under an

agreement for a conveyance is considered the ozuner

in equity, subject to the payment of the purchase

money, and the vendor is treated as the trustee of the

legal title, * * ''\ The fact that possession was

not transferred in this instance may be accounted for

by the relationship of the parties.' (Italics supplied.)

"In Law Opinion No. 988 of the Solicitor of Inter-

nal Revenue (cited in A. R. Memo 189, Cum. Bui.

Treas. Dept. 1-2 O. 68), declared as follows:

" Tn deciding whether the transaction was a sale,

it is immaterial that legal title did not presently pass.'
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"It was held in Law Opinion 988 (C. B. 2, p. 84)

:

** 'No gain or loss is realized by vendor until there

has been in substance an. exchange of assets by the

parties to the sale. The time at which such exchange

takes place zvill he determined from the facts in each

case, considered from a practical business standpoint.

The postponement of transfer of a legal title is not

decisive. Usually when the vendee is put in posses-

sion and clothed with all the benefits and burdens of

beneficial ownership, the sale will be considered com-

plete, even though the delivery of the deed and the

execution of a mortgage be postponed beyond that

time.'" (Italics supplied.)

In this case the court held that

:

"* * * I therefore find as a fact the sale of the real

estate in this case, while not perfected by conveyance

and full payment of the purchase price until June,

1920, was made in the year 1919, as contended by the

plaintiff in this case, and that the profit made in the

transaction should have been included in the income

and excess profits taxes of the corporation for the

year 1919." (P. 6130.)

It is the general rule of law, as stated in 3 A. L. R.

579, that:

"The court will incline to construe an. ambiguous

contract as one of sale rather than as an option,

where there is undisputed evidence to the effect that

at the time of its execution both parties expressly de-

clared their purpose to enter into such a contract

(Heath v. Huffhines (1912)—Tex. Civ. App.—152

S. W. 176) ; or zvhcre it appears that it has been

treated by the parties as such (see Hopwood v. Mc-
Causland (1903), 120 Iowa 218, 94 N. W. 469; Low
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V. Young- (1912), 158 Iowa 15, 138 N. W. 828;

Standiford v. Thompson (1905), 68 C. C. A. 425,

135 Fed. 991 ; Arizona Copper Estate v. Watts

(1916), 150 C. C A. 467, 237 Fed. 585)." (Italics

supplied.)

In the appeal of The Southern California Rock & Gravel

Co., Petitioner, zk Comm., 26 B. T. A. 296, the Board

stated

:

"Tax liability resulting from sales of property is

not determined by the date when legal title is trans-

ferred or the date on which certificates of stock are

received in payment. Such liability is fixed as of the

date the real benefits and burdens of ownership are

transferred."

To the same effect are:

Brunton v. Conun., 42 Fed. (2d) 81

;

Ohio Brass Co. v. Comm., 17 B. T. A. 1199, Acq.

IX-2 C. B. 45

;

Anita Ozvens Hoffer v. Comm., 24 B. T. A. 22.

The evidence submitted by petitioner and received by

the Board when read in connection with the wTitten con-

tract establishes the contractual rights and obligations

which came into existence between the parties during the

year 1922. This evidence clearly shows what the parties

to the contract actually did, thus indicating more clearly

their intention than do the ambiguous and conflicting pro-

visions of the voluminous written contract. What we are

trying to determine here is whether or not at the end

of 1922 petitioner had actually sold its properties or was

still waiting for an option to be exercised. Petitioner's
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evidence reveals the real contract of the parties, as modi-

fied by their acts, and conclusively establishes the fact

that the sale was actually consummated during the year

1922.

In order to reach a correct interpretation of the actual

agreement which existed between the petitioner and Phelps

Dodge Corporation prior to the end of the year 1922 the

evidence hereinabove discussed cannot be ignored. It is

just as material to the issue involved as is evidence of the

contents of the written contract prior to its modification

by the acts of the contracting parties.

The Phelps Dodge Corporation if it had conceived the

contract as a mere option would never have

(a) Set up permanent boundary marks such as it did;

(b) Dismantled the water tanks, ore bins and black-

smith shops on the properties taken over;

(c) Closed the shaft of the Higgins mine;

(d) Torn or begun to tear down the fill making up

the mine yard, which could not have been re-

placed
;

(e) Connected the Higgins properties with its own
by means of underground shafts and tunnels:

(f) Ignored the provisions of the contract relative

to the deposit in escrow of the net proceeds of

ores from said properties and making proper

accounting therefor.

It must be assumed that the Phelps Dodge Corporation,

as a reasonably prudent mining concern, would not have

gone to the extremes it did in taking over the properties
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and waiving the protective features of the contract if the

transaction, as developed in 1922, had remained a mere

option. Ordinary prudence would have forbidden the ac-

tivities taken by the Phelps Dodge Corporation after the

date of the contract and prior to the end of the year

1922, on any hypothesis other than that the sale had

progressed beyond recall. The Board of Tax Appeals

believed that the option continued until the last dollar

was paid. This, we believe, is stretching legal theory and

common sense beyond the realms of reason.

Petitioner's request for further findings embraces un-

contradicted evidence received by the Board of Tax Ap-

peals which is vitally material to a proper determination

of the real contract which existed between petitioner and

Phelps Dodge Corporation in the year 1922. The re-

fusal of the Board to adopt such proposed findings has

resulted in a failure to find upon material issues in the

case and in a conclusion which is opposed to well-estab-

lished principles of law concerning the proper interpreta-

tion of contracts.

Higgins Estate, Inc., petitioner herein, was required un-

der the rules and regulations of the Commissioner to

accrue such items as the profit on this contract. In view

of all the facts in the case it is respectfully submitted that

the liabihties of the parties to the contract became fixed

during the year 1922 and that the action of petitioner

in accruing the profit in 1922 was correct. Therefore, it

was error for the respondent to propose the deficiencies

against petitioner for the years 1923 and 1924.
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POINT II.

Even if the Profit on the Sale Is Taxable in 1923 and

1924, the Amount of Tax Paid for the Year 1922,

on the Same Profit, Must Be Credited Against the

Deficiencies for 1923 and 1924.

Taxpayer, as heretofore stated, kept its books of ac-

count on the accrual basis, and when the sale was made

in 1922 the gain derived from that transaction was ac-

crued on the books of account. When the income tax

return was made for that year the taxpayer reported the

gain so set up on the books of $250,000.00 and paid a

tax thereon of $31,250.00. [R. 44.] The Commissioner

of Internal Revenue thereafter and during the year 1927

determined deficiencies in tax against the taxpayer for

the years 1923 and 1924, which deficiencies are based upon

the profits derived by petitioner from the sale of its prop-

erties, and upon which petitioner had, for the year 1922,

paid a tax in the sum of $31,250.00. The Commissioner

and the Board failed to credit the deficiencies found for

the years 1923 and 1924 with this amount. We submit

that the action of the Commissioner and the Board is un-

reasonable, illegal and unconscionable.

"Tax laws deal with actualities, and the rules pre-

scribed by Congress are intended to produce practical

results when applied by untechnical men."

Jacobs V. Commissioner, 34 F. (2d) 233 (C. C.

A. 8th).

"Taxes are very real things and statutes impos-

ing them are measured by practical results."

Nichols V. Coolidgc, 274 U. S. 531, 541.
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Congress never intended that the same gain should be

taxed twice. Courts have always shown an abhorrence

to double taxation and have many times reversed the tax-

ing authorities in their unconscionable attempt to obtain

double taxes.

The Supreme Court of the United States has recently

held that the United States Government cannot "as against

the claim of an innocent party hold his money which has

gone into its treasury by means of the fraud of its agent"

;

and that where "money was taken through mistake with-

out any element of fraud, the unjust detention is immoral

and amounts in law to a fraud on the taxpayer's rights."

Bull V. United States, 295 U. S. 247, 55 Sup. Ct.

Rep. 695.

In this case Archibald H. Bull, deceased, was a member

of a partnership. The partnership agreement provided

that in the event a partner died the partnership should

continue the business for one year and his estate should

receive the same interests or participate in the losses to the

same extent as the deceased partner would, if living.

Mr. Bull died on February 13, 1920. His share of profits

from January 1, 1920 to February 13, 1920 amounted to

$24,124.20. His share of the profits for the balance of

the year amounted to $212,718.79. The Executor in-

cluded in the decedent's estate, for estate tax purposes,

only the amount of $24,124.20, decedent's share of the

partnership profits from January 1, 1920 to February 13,

1920, whereas the Commissioner in 1921, increased this

amount by adding thereto the amount of the decedent's

interest in the income of the partnership for the balance

of the year. The additional estate tax was thereupon
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1925 the Commissioner determined that the amount of

money representing the decedent's share of the profits of

the partnership from the date of his death to the end of

the year 1920 constituted taxable income to the estate.

The Executor appealed to the United States Board of

Tax Appeals which on August 8, 1927, sustained the

action of the Commissioner. Whereupon the Executor

under the procedure then in effect, filed a claim for re-

fund of the amount paid pursuant to the decision of the

Board of Tax Appeals and thereafter filed a suit in the

Court of Claims. The Executor claimed in the suit that

he was entitled to offset, against the additional taxes

found due by the Board, the amount that was paid by the

Executor as estate taxes on the same income; and the

Commissioner contended that no claim for refund could

be allowed because a claim therefor was not presented

or action instituted within the period fixed by the statute

of limitations. The Supreme Court held that it was

unjust, inequitable and immoral for the Government to

retain the money which it had wrongfully collected, and

the court allowed the credit despite the fact that no claim

had been filed and the statute of limitations had run.

White V. Stone, 78 F. (2d) 136 (C. C. A. 1).

In this case it appeared that Galen L. Stone created a

testamentary trust, Robert G. Stone and Carrie M. Stone

being trustees and Carrie M. Stone sole life beneficiary.

The Commissioner of Internal Revenue in determining the

tax liability of the trustees erroneously failed to allow as

a deduction amounts paid to the beneficiary, which re-

sulted in additional tax of approximately $24,000.00
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which was paid under protest by the trustees. Thereafter

suit was instituted by the trustees to recover this tax.

The Government contended that the sole beneficiary,

Carrie M. Stone, had failed to include in her income tax

return for the year 1928 the sum of approximately

$153,000.00 which had been erroneously included in the

income of the trustees. The statute of limitations had

barred the Government's right of action against Carrie

M. Stone and the Government asked that the amount of

tax properly due from Carrie M. Stone be offset against

the claim for the $24,000.00 which was admitted in full.

The court in this connection stated:

"Mrs. Stone is alive and the sole beneficiary under

the trust. If the trustees are allowed to recover it

will redound to her benefit, and it is agreed that, had

the income in question been taxed to her instead of

to the trustees, she would have been required to pay

a greater sum than will be offset by the allowance

of this plea. Clearly no injustice will be done her by

so doing. Furthermore, Mrs. Stone, the sole bene-

ficiary, is the real plaintiff in interest and equity and

justice require that her tax liability should be offset

against the claim of the trustees."

See also:

The First National Bank of Birmingham, et al.

V. United States, 1935, C. C. H., para. 95555,

decided August 22, 1935.

The foregoing cases support the proposition contended

for by petitioner. Petitioner paid, as tax on income which

is now being subjected to tax, the sum of $31,250.00 which

in good conscience does not belong to the Government and
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the retention by the Government amounts in law to a fraud

upon the taxpayer. This, the Supreme Court has said,

is wrong. The gain derived by the Higgins Estate from

the sale of its properties is subject to tax only once and

it is unconscionable and inequitable for the Government

to tax it twice. Consequently, in any event petitioner is

entitled to a credit of $31,250.00 against additional taxes

which may be found to be due for the years 1923 and

1924.

Respectfully submitted,

Thomas R. Dempsey,

A. Calder Mackay,

Attorneys for Petitioner,

1104 Pacific Mutual Building,

Los Angeles, Cahfornia.

Howard W. Reynolds,

1104 Pacific Mutual Building,

Los Angeles, California,

Of Counsel.



APPENDIX.

Revenue Act of 1921

:

"Sec. 232. That in the case of a corporation subject

to the tax imposed by section 230 the term 'net in-

come' means the gross income as defined in section

233 less the deductions allowed by section 234, and

the net income shall be computed on the same basis

as is provided in subdivision (b) of section 212 or in

section 226."

(Note: Sec. 226 relates to returns for a period of less

than twelve months.)

"Sec. 233 (a). That in the case of a corporation

subject to the tax imposed by section 230 the term

'gross income' means the gross income as defined in

sections 213 and 217, * * *."

(Note: Section 217 relates to net income of non-

resident alien individuals.)

"Sec. 212 (b). The net income shall be computed

upon the basis of the taxpayer's annual accounting

period (fiscal year or calendar year, as the case may

be) in accordance with the method of accounting

regularly employed in keeping the books of such tax-

payer: but if no such method of accounting has been

so employed, or if the method employed does not

clearly reflect the income, the computation shall be

made upon such basis and in such manner as in the

opinion of the Commissioner does clearly reflect the

income. * * *"
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"Sec. 213. That for the purpose of this title (ex-

cept as otherwise provided in section 233) the term

'gross income'

—

(a) Includes gains, profits, and income derived

from salaries, wages, or compensation for personal

service * * * Qf whatever kind and in what-

eever form paid, or from professions, vocations,

trades, businesses, commerce, or sales, or deaHngs in

property, whether real or personal, growing out of

the ownership or use of or interest in such property;

also from interest, rent, dividends, securities, or the

transaction of any business carried on for gain or

profit, or gains or profits and income derived from

any source whatever. The amount of all such items

* * * shall be included in the gross income for

the taxable year in which received by the taxpayer,

unless, under methods of accounting permitted under

subdivision (b) of section 212, any such amounts are

to be properly accounted for as of a different period;

* * *

"

Regulations 62, Art. 21 (1922). Meaning of Net In-

come.

—

"The tax imposed by the statute is upon income.

In the computation of the tax various classes of in-

come must be considered: (a) Income (in the broad

sense), meaning all wealth which flows in to the tax-

payer other than as a mere return of capital. It in-

cludes the forms of income specifically described as

gains and profits, including gains derived from the

sale or other disposition of capital assets. Income

cannot be determined merely by reckoning cash re-

ceipts, for the statute recognizes as income-determin-

ing factors other items, among which are inventories,

accounts receivable, property exhaustion, and ac-
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counts payable for expenses incurred, (b) Gross in-

come, meaning income (in the broad sense) less

income which is by statutory provision or otherwise

exempt from the tax imposed by the statute, (c)

Net income, meaning- gross income less statutory

deductions. The statutory deductions are in general,

though not exclusively, expenditures, other than cap-

ital expenditures, connected with the production of

income, (d) Net income less credits. The surtax

is imposed upon net income; the normal tax upon

net income less credits. Though taxable net income

is a statutory conception it follows, subject to certain

modifications as to exemptions and as to deductions

for partial losses in some cases, the lines of commer-

cial usage. Subject to these modifications statutory

'net income' is commercial 'net income.' This appears

from the fact that ordinarily it is to be computed in

accordance with the method of accounting regularly

employed in keeping the books of the taxpayer. As
to the net income of corporations see section 232

(Par. 1052) and article 531 (Par. 1054)."

Regulations 62, Art. 531 (1922), Net Income of Cor-

porations.

"Net income is that portion of the gross income

which remains after all proper deductions have been

taken into account. The net income of corporations

is determined in general in the same manner as the

net income of individuals, but the deductions allowed

corporations are not precisely the same as those al-

lowed individuals. See sections 233, 234, and 235 of

the statute. The net income of corporations is to be

computed on the same basis as to accounting periods

as the net income of individuals. See sections 212

and 226 and articles 21-26 and 431 ; see also sections

217 and 262 and articles 311-329 and 1135-1137."
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Regulations 62, Art. 546 (1922). Sale of Capital

Assets.

"Where property is acquired and later sold for a

higher price the gain on the sale is income. If, how-

ever, the property was acquired before March 1,

1913, only such portion of the appreciation as accrued

subsequently to February 28, 1913, is taxable. Where,

then, a corporation sells its capital assets in whole or

in part it shall include in its gross income for the

year in which the sale was made the amount of the

excess of the sales price over the cost unless it

acquired such assets prior to March 1, 1913, and the

fair market value of such assets as of such date was

in excess of the cost, in which case it shall include

the excess of the amount of the sales price over such

value. No gain or loss is recognized in case the

assets are sold (a) at more than cost but at less than

their fair market value as of March 1, 1913, or (b)

at less than cost but at more than their fair market

value as of March 1, 1913. In every case, however,

in ascertaining the gain, the cost of the assets, in-

cluding any expenditures properly charged to capital

account, or the fair market value as of March 1,

1913, of the assets acquired prior thereto, should

first be reduced by the amount of depreciation, obso-

lescence, depletion, sustained and allowable, as a de-

duction in computing net income. If the purchaser

takes over all the assets and assumes the liabilities,

the amount so assumed is part of the purchase price.


